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On March 16, 2010, the U.S. Environmental Protection Agency (“EPA”) 

proposed regulations that, when finalized, will establish emission limits for 

mercury and other hazardous air pollutants (“HAP”) for new and existing 

coal- and oil-fired power plants (the “Utility MACT”).1 The EPA is working 

to meet a court-ordered deadline of November 16, 2011, to sign a final 

Utility MACT, so the agency’s consideration of public comments 

necessarily will be brief, causing no shortage of concern to the electric 

generation sector. The following provides a brief discussion of some of the 

important elements of the proposed Utility MACT as well as an overview of 

the potential impact on owners and operators of power plants. 

A Brief History of the Clean Air Mercury Rule 

EPA’s efforts to regulate HAP emissions from coal- and oil-fired power 

plants began over a decade ago. In 2000, the EPA first determined that 

mercury emissions from power plants should be subject to regulatory 

controls under Section 112 of the Clean Air Act (“CAA”) and listed power 

plants as a category of stationary sources to be regulated for their 

emissions of HAPs. In 2005, the EPA under then President George W. 

Bush reversed this determination, “de-listed” power plants as a source 

category under Section 112 and instead promulgated what was called the 

Clean Air Mercury Rule (“CAMR”) under Section 111 of the CAA 

(regarding standards of performance for new stationary sources). The 

CAMR established a cap-and-trade program for emissions of mercury 

from coal-fired power plants instead of the mandatory Maximum 

Achievable Control Technology (“MACT”) standards (i.e., command and 

control emission limits) required under Section 112. The EPA’s reversal of 

its 2000 “listing” determination and subsequent promulgation of CAMR 

was challenged in court and ultimately struck down by the U.S. Court of 

Appeals for the D.C. Circuit. Under the terms of the consent decree in that 

proceeding, EPA was required to propose new air toxics standards by 

March 16, 2011, and is required to issue final standards by November 16, 

2011. 

                                                      
1 EPA also is proposing new source performance standards (“NSPS”) for emissions of 
particulate matter (“PM”), nitrogen oxide (“NOx”) and sulfur dioxide (“SO2”) from both fossil 
fuel-fired electric generating units and fossil fuel-fired electric, industrial-commercial-
institutional (large and small) steam generating units. The NSPS will be applicable only to 
new or reconstructed sources. 
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The Proposed Utility MACT 

EPA’s proposed Utility MACT would impose numerical limits on emissions 

of metals, including mercury and acid gas from oil- and coal-fired power 

plants. Specifically, mercury, PM (as a potential surrogate for non-mercury 

metallic HAPs) and hydrogen chloride or SO2 limits (as potential 

surrogates for inorganic HAPs (i.e., acid gases) will apply to coal-fired 

units, and total metals, mercury, hydrogen chloride and hydrogen fluoride 

limits will apply to oil-fired units. The EPA has requested comment on 

potential alternative surrogates and whether to establish separate limits for 

specific toxic metals and acid gases. Limits will vary based on whether a 

regulated unit falls into one of five different subcategories: there are two 

subcategories of coal-fired power plants (based upon the heat content of 

the fuel burned), two subcategories of oil-fired power plants (i.e., liquid oil 

and solid oil (e.g., petroleum coke)), and a category for units burning 

gasified coal (i.e., integrated gasification combined cycle (“IGCC”)). EPA is 

also soliciting comment on whether additional subcategorization would be 

appropriate. In addition to the established limits, the rule would require 

power plants to adopt work practice standards in order to reduce 

emissions of organic HAPs (i.e., dioxins/furans). 

The HAP emission limits proposed by EPA are based on MACT, or the 

emissions limits that can be actually achieved by the top performing 12 

percent of existing sources in a given source category. In determining 

MACT, the EPA proceeded on a “HAP-by-HAP” basis, drawing from the 

top performing sources for a given pollutant. This approach has generated 

significant controversy in the context of EPA’s ongoing “Boiler MACT” 

rulemaking and other MACT rulemakings for other industrial sectors. 

Critics charge that the EPA must establish MACT based upon the 

emission limits achieved by the best performing sources (i.e., on a source 

basis) rather than “cherry-picking” emission limits from sources with the 

lowest emission rates for a single HAP.2 The EPA also declined to adopt 

health-based emissions standards (“HBES”), in lieu of MACT emission 

limits, for the electric generation sector (which it has the flexibility to do 

under Section 112). 

According to the EPA, approximately 1,350 coal- and oil-fired units at 525 

power plants will be affected by the air toxics standards. The agency 

claims that the resulting rule will cut emissions of mercury and acid gases 

                                                      
2 For example, the EPA established the proposed mercury emission limit for existing coal-
fired units based upon the top 12 percent performing sources; however, the emission limits it 
has proposed for PM or hydrogen chloride may not have been achieved by the same sources 
that achieved the mercury emission limit. Critics believe that the “HAP-by-HAP” approach 
followed by the EPA violates the Clean Air Act. 
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by 91 percent and, as a co-benefit, emissions of SO2 by 55 percent. All 

existing sources will have until 2015 to come into compliance with the new 

rule; however, EPA will evaluate whether to grant a one year extension to 

individual sources on a case-by-case basis. 

Once the proposed rule is published in the Federal Register, the comment 

period will last for 60 days. In addition to considering public comment, the 

EPA has indicated that it will hold public hearings in Philadelphia, Atlanta 

and Chicago.  

Investment Considerations 

It is clear that the proposed Utility MACT will require owners of coal- and 

oil-fired power plants to invest in costly pollution control and monitoring 

equipment. Available control technologies include electrostatic 

precipitators, dry sorbent injection, flue gas desulfurization, active carbon 

injection, selective catalytic reduction and fabric filters. The required 

control will necessarily be unit-specific, particularly for coal-fired units, 

since mercury and other HAP emissions tend to vary widely based upon 

the design of the unit and the type of coal fired. According to the EPA, the 

numerous control technologies provide flexible options for meeting the 

limits, resulting in lower compliance costs. EPA estimates that the annual 

incremental compliance costs will be $10.9 billion in 2015 and that 

average retail electricity prices will increase by 3.7 percent in 2015. In 

developing these estimates, EPA assumed that energy efficiency 

improvements would significantly reduce the associated air pollution 

control costs.  

In the proposed Utility MACT, EPA concludes that less than 10 gigawatts 

of coal-fired generation capacity will be taken out of service by 2015 as a 

result of the rule, consisting primarily of smaller, less-efficient and under-

utilized power plants. According to EPA, this represents “about a 2 percent 

decrease in coal-fired generation.” However, the EPA has failed to 

account for the potential effects of other ongoing or upcoming regulatory 

initiatives affecting the electric generation sector, including the upcoming 

NSPS and emission guidelines for greenhouse gas emissions, coal ash 

regulations and regulations under section 316 of the Clean Water Act (i.e., 

cooling water intake structures). As a result, economic uncertainties 

remain regarding the overall impact of EPA’s ongoing regulatory efforts 

with respect to coal-fired generation. This uncertainty is reflected in 

conflicting impact analyses from industry groups which state that the 

economic costs of the rule have been underestimated. For example, a 

report from the North American Electric Reliability Corporation, circulated 

in October of 2010, predicted that the numerous forthcoming rules, 
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including the mercury rule, would jeopardize anywhere from 30 to 70 

gigawatts of generating capacity by 2015.  

Many market analysts are predicting that existing gas-fired combined cycle 

power plants will become more attractive as investment opportunities 

because of the Utility MACT and other EPA regulatory initiatives. Simply 

put, as the costs to operate older and less efficient coal-fired power plants 

increase (or as these plants are decommissioned or switched over to 

natural gas), existing combined cycle gas-fired plants may be well 

positioned in many electricity markets, especially in light of the current 

natural gas pricing. In addition, in light of recent events that have called 

into question the ability of additional nuclear power to be timely deployed 

in the United States to replace retiring coal-fired generation, new natural 

gas-fired combined cycle turbines may need to be sited on an expedited 

schedule to fill the void. Despite these challenges, we believe that coal will 

continue to represent a significant portion of the baseload electricity 

generation in the United States. Presidential administrations and 

environmental policies change, and many areas of the country, as well as 

state public utility commissions, remain committed to the use of coal. 

Technological advances and breakthroughs in clean coal technologies 

such as carbon capture and sequestration and IGCC also could occur 

sooner than expected. In addition, the potential impacts of the Utility 

MACT (and other EPA rulemaking initiatives) will vary significantly not only 

by the facility but also on the market into which the power is sold. As a 

result, although investors looking to invest in coal-fired generation will 

need to scrutinize each potential investment, these investors have the 

potential to find significant value.   

Going Forward 

The Utility MACT is only at the proposal stage, and the EPA will be 

considering public comment when developing the final rule. It will be 

important for affected entities to prepare comprehensive comments 

addressing the EPA’s approach to setting the HAP limits as well as 

detailing reasonably anticipated economic impacts. However, because the 

deadline established under the consent decree is so short, it is advisable 

to engage the EPA early in the comment period.   

For more information, please contact Martin T. Booher at + 1 212 424 

7775 or mbooher@dl.com, Robert J. Alessi at + 1 518 626 9400 or 

ralessi@dl.com, James A. Thompson Jr. at + 1 202 346 7822 or 

jthompson@dl.com, John D. Renneisen at + 1 202 346 7904 or 

jrenneisen@dl.com, or Joshua L. Belcher at + 1 202 346 7751 or 

joshua.belcher@dl.com. 


