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On 27 September 2011, the 
Supreme Commercial Court of 
Russia (the “SC”)1 issued its ruling 
in the milestone case Bank of Kazan 
versus Bulgarregionsnab. The SC 
ruled that the real property dispute 
in question was capable of being 
resolved by private arbitration, 
based on a recent clarification by 
the Constitutional Court.

Background 

In early 2007, the Russian 
company DataDot-Zakamie 
entered into a loan agreement as 
borrower with the Bank of Kazan 
(the “Bank”). Another Russian 
company, LLC Bulgarregionsnab, 
provided security for the loan by 
mortgaging certain property to the 
Bank. Upon the borrower’s default, 
the Bank initiated proceedings 
in a Russian domestic arbitration 
tribunal (treteisky sud) to enforce 
the mortgages and obtain repay-
ment of the loan.

1.  The Supreme Commercial (Arbitrazh) 
Court is Russia’s highest court of appeal in 
the “arbitrazh” (commercial) court system. 

In March 2009, the arbitration 
tribunal granted the relief sought 
by the Bank, namely enforcement 
of the mortgages through public 
auction (which is the normal remedy 
under Russian civil law).

However, Bulgarregionsnab did 
not comply with the arbitral award, 
so the Bank filed applications 
with the Commercial Court of the 
Republic of Tatarstan to enforce 
the award. This court issued a 
favorable ruling in July 2009, 
which was upheld by the Federal 
Commercial Court for the Volga 
Circuit in September 2009.

Bulgarregionsnab appealed to the 
SC to overturn the judgment, on 
the basis that an arbitration tribunal 
does not have jurisdiction to enforce 
a mortgage over real property. The 
appellant argued that real property 
disputes are not arbitrable under 
Russian law.

The appellant argued that real 
property disputes are not arbi-
trable under Russian law.

The debate over 
arbitration of real 
property disputes 

The arbitrability of real property 
disputes has been the subject of 
legal debate in Russia for the past 
ten years. The debate centered on 
Article 248 of the Russian Arbitrazh 
Procedural Code (the “APC”), which 
states that certain disputes must be 
exclusively resolved in the Russian 
courts, namely disputes relating to: 
(1) property owned by the Russian 
Federation and privatization-related 
matters; (2) real property in Russia 
and related rights; (3) registration of 
patents and patent rights; (4) invali-
dation of entries in state registers; 
and (5) incorporation and registration 
of legal entities in Russia, and chal-
lenges to decisions of the governing 
bodies of legal entities.

There have been two main 
approaches to the interpretation 
of Article 248 of the APC. The first 
interpretation suggests that such 
disputes fall within the exclusive 
jurisdiction of the Russian state 
commercial courts. The second 
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interpretation argues that these 
disputes may not be considered by 
foreign state courts, but the parties 
are also allowed to choose arbitra-
tion, if desired.

By way of background, the Russian 
legal system recognizes both 
domestic2 and foreign private 
arbitration3 as a valid means of 
resolving disputes. However, the 
scope of matters that are subject 
to arbitration remains unclear in 
some cases. Such private arbi-
tration should not be confused 
with litigation in the Russian state 
commercial courts, which are 
known in Russian as arbitrazhnie 
(literally “arbitration”) courts. This 
terminology dates back to Soviet 
times and was probably a refer-
ence to the need for courts to 
resolve disputes between state-
owned enterprises, since no private 
companies existed.

In December 2005, the SC issued 
Informational Letter No. 96, stating 

2.  Domestic arbitration in Russia is 
regulated by the 2002 Federal Law “On 
Arbitration Courts” (O treteiskikh sudakh).
3.  Russia is a member of the 1958 New York 
Convention on the Recognition and Enforce-
ment of Foreign Arbitral Awards, and has its 
own domestic legislation as well: the 1993 Law 
on International Commercial Arbitration.

that real property disputes involving 
the state registration of property 
are not subject to arbitration. This 
gave rise to the notion of non-arbi-
trability of disputes which have a 
“public element,” i.e., which involve 
some form of action on the part of 
state authorities.

Recent court practice has tried to 
distinguish the arbitrability of real 
property disputes involving state 
registration, such as the recognition of 
ownership rights, from disputes which 
do not, such as recovery of rental 
payments. The state commercial 
courts have upheld arbitral awards 
relating to real property matters in 
some circumstances. Nonethe-
less, many parties to real property 
contracts have taken a conservative 
approach and agreed on dispute 
resolution by the state commercial 
courts, instead of arbitration.

Constitutional Court 
Clarification

In a May 2010 decision, the SC 
stated that under the Russian 
Civil Code, the legal protection 
of rights is implemented by the 
courts of general jurisdiction, the 
state commercial courts or private 

arbitration tribunals. The Law “On 
Arbitration (Treteiskie) Courts” (the 
“AC Law”) allows any civil dispute to 
be submitted to arbitration, unless 
otherwise provided by law. The 
Law “On Mortgages” also provides 
for claims to be considered by 
a court of general jurisdiction, a 
state commercial court or a private 
arbitration tribunal. However, the 
ambiguity of these provisions 
and differing interpretations of 
Article 248 of the APC have led 
to inconsistency in court practice. 
Accordingly, the SC stayed the 
proceedings in the Bulgarregion-
snab case, pending clarification 
from the Constitutional Court on the 
arbitrability of real property disputes. 

Ruling of the 
Constitutional Court

In May 2011, the Constitutional Court 
confirmed that private arbitration 
tribunals do not form part of the state 
court system, although the Russian 
Constitution does not exclude civil law 
disputes from resolution by arbitra-
tion tribunals, which act as institutions 
of civil society and are vested with 
significant public functions.
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The Constitutional Court also clari-
fied that under the AC Law, “any 
civil law dispute” may fall under 
the jurisdiction of private arbitra-
tion tribunals with the exception 
of certain matters that must be 
resolved by a state court. The 
Constitutional Court also recognized 
the importance of arbitral awards for 
certain purposes.

Further, the Constitutional Court 
stated that Article 248 of the APC 
should only be interpreted as 
excluding the jurisdiction of foreign 
state courts over the disputes 
expressly listed in the Article, but 
should not prevent the arbitrability 
of such disputes in Russia (except 
as provided in other laws, some of 
which also grant exclusive jurisdic-
tion to state courts).

The Constitutional Court also 
disagreed with the approach taken 
by the state commercial courts 
pursuant to SC Informational 
Letter No. 96 (issued in 2005, as 
mentioned above). According to the 
Constitutional Court, this was the 
result of an incorrect understanding 
of legal concepts, as state registra-
tion only confirms title, but does not 

change the legal relations between 
parties or introduce a public element 
into these relations.

In considering the enforceability 
of a mortgage through an arbitral 
award, the Constitutional Court 
held that such an award (i) does 
not require registration to be made 
with the State Registry; (ii) may 
serve as valid grounds to conduct 
a public auction, which could 
result in changes in title to prop-
erty which would then be reflected 
in the State Registry; and (iii) may 
provide valid grounds to obtain an 
enforcement order (ispolnitelny list) 
from a state court.

On the basis of the Constitutional 
Court’s clarifications, the SC issued 
a final decision in favor of the Bank 
in September 2011.

The Constitutional Court 
clarified that Article 248 of the 
APC should be interpreted 
as excluding the jurisdiction 
of foreign courts over certain 
disputes, but should not prevent 
the arbitrability of such disputes 
in Russia.

Conclusion

The Constitutional Court’s ruling and 
its application by the SC in Bank 
of Kazan against Bulgarregionsnab 
will have a significant effect on the 
arbitrability of real property disputes 
in Russia. These developments are 
also likely to create a more secure 
environment for domestic and 
international arbitration in Russia. 
Although the Constitutional Court 
did not expressly consider the 
corresponding provisions of the Law 
“On International Commercial Arbi-
tration” and made its ruling solely 
on the basis of the AC Law, certain 
language in the ruling suggests that 
the position of the Constitutional 
Court extends to international arbi-
tration as well.

Arbitration of real property disputes in Russia: 
decision by Supreme Commercial Court  (cont’d)
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The Law “On International Commer-
cial Arbitration” (the “ICA Law”) may 
soon be modified to comply with 
amendments to the Model Law on 
International Commercial Arbitration, 
as adopted by the United Nations 
Commission on International Trade 
Law (“UNCITRAL”) in 2006.

The amendments

The current ICA Law is based on 
an earlier version of the UNCITRAL 
Model Law, which was adopted in 
1985. It governs private interna-
tional arbitration and disputes. The 
proposed amendments introduce a 
number of changes, which mainly 
focus on (i) the definition of an 
arbitration agreement and (ii) interim 
(provisional) measures.

The arbitration agreement

The proposed modifications include 
changes to the written form of 
an arbitration agreement, thus 
allowing arbitration agreements to 
be “concluded in any form permit-

ting the recording of information 
contained therein or being fit for 
further use.” 

As a result of these amendments, 
arbitration agreements would be 
considered validly executed by way 
of exchange of email messages, as 
long as such emails comply with the 
requirements of Russian civil law 
for concluding contracts by way of 
electronic exchange.4

Arbitration agreement 
concluded by email exchange 
will satisfy the written form 
requirement, subject to compli-
ance with Russian civil law.

Interim measures

Article 17 of the ICA Law relating to 
interim measures, will be replaced in 
more detail by nine new articles.

4.  Article 160.2 of the Russian Civil Code 
allows digital or facsimile signatures where 
expressly provided by law or agreement.

The most important changes relate 
to the definition of interim measures 
(i.e., temporary injunctive relief) for 
the purposes of the ICA Law, and to 
the arbitration tribunal’s powers to 
order such measures. The arbitra-
tion tribunal’s powers will include 
making orders to maintain the 
existing status quo, to prevent harm 
to another party, to secure assets 
which may be used to enforce the 
award, or to secure evidence.

The arbitration tribunal may order 
preliminary interim measures upon 
the request of a party, even prior to 
accepting the statement of claim. 
If the arbitration tribunal receives a 
request, it must inform the parties 
of the requested provisional interim 
measures, to enable the parties to 
provide their positions in response. 
An order on preliminary interim 
measures will be valid for 20 days, 
during which the arbitration tribunal 
may issue further executive orders 
or provide other relief. Such prelimi-
nary measures will be obligatory for 
the parties, but will not constitute an 
arbitral award.

Amendments to Russian Law  
“On International Commercial Arbitration”
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The proposed amendments will give 
the arbitration tribunal the right to 
impose, alter, suspend or withdraw 
an award on interim measures. 
Further, the arbitration tribunal will 
be entitled to compel a party to 
disclose any significant changes in 
the circumstances which constituted 
grounds for the interim measures to 
be introduced. 

Other amendments

The proposed amendments also 
require any interpretation of the ICA 
Law to be conducted in good faith 
and in consideration of any foreign 
law issues involved. This suggests 
that Russian courts will be required 
to consider the differences 
between concepts as applied in the 
relevant foreign legal systems and 
in Russia, when acting pursuant to 
the ICA Law. Any issues which are 
not directly addressed by the ICA 
Law should be resolved under its 
general principles.

In addition, the amendments would 
introduce a new provision to allow 
parties to specify that an arbitral 
award will be final and binding, and 
therefore not subject to appeal in 
the Russian state courts. However, 
legal challenges will remain possible 
when a party seeks to enforce the 
arbitral award (although generally, 
the enforcement phase should not 
be a rehearing of the merits of the 
dispute); a similar rule exists for 
Russian domestic arbitration.5

Timing

The proposed amendments have 
been submitted to the State Duma 
for consideration by the relevant 
committees, and the first reading is 
scheduled for November 2011. 

5. Article 40 of the AC Law provides:      
“Challenging a domestic arbitral award is 
possible if the arbitration clause does not 
provide that the award shall be final...” 

Amendments to Russian Law  
“On International Commercial Arbitration” (cont’d)
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In September 2011, the SC ruled 
on two cases which have drawn 
the attention of foreign investors. 
These decisions enforced an arbi-
tral award for more than €20 million 
against a Russian manufacturer. 
The award had been issued in 
a foreign arbitration proceeding 
under the rules of the Stockholm 
Chamber of Commerce.

Arbitration

In 2005, the Swedish company 
Stena RoRo AB (“Stena”) entered 
into a shipbuilding contract with a 
Russian company, Baltijsky Zavod, 
for the construction of two vessels, 
and an option agreement for 
another two vessels. Both agree-
ments provided for arbitration in 
Stockholm, Sweden under the rules 
of the local Chamber of Commerce.

Shortly after the agreements were 
signed, the ownership of Baltijsky 
Zavod changed, and the new 
owners decided to withdraw from 
the agreements. Baltijsky Zavod 
argued that it was not legally 
bound by the agreements, since 
it had not received the necessary 
corporate approvals from its board 
of directors.

In response, Stena initiated arbi-
tration proceedings claiming 
liquidated damages of €20 million 
(i.e., €5 million per non-completed 
vessel). The arbitration tribunal 
upheld the validity of the agree-
ments and awarded the full damages 
claimed in September 2008.

Russian Courts

In parallel with the arbitration 
proceedings, some of the share-
holders of Baltijsky Zavod filed 
claims with the State Commercial 
Court of St. Petersburg to confirm 
the invalidity of the agreements. 
The shareholders claimed that the 
agreements were incapable of being 
performed, as the contemplated 
transactions were underpriced, and 
that Stena knowingly entered into 
such unfavorable transactions to 
the detriment of Baltijsky Zavod’s 
interests and to infringe its share-
holders’ rights. The St. Petersburg 
court, as well as subsequent 
courts of appeal, agreed with the 
shareholders and ruled that the 
agreements were invalid.

At the same time, Stena unsuccess-
fully pursued proceedings in Russia 
to enforce the Swedish arbitral 

award. The Russian state commer-
cial courts ruled that the award 
violated public policy as it (i) awarded 
liquidated damages, which do not 
exist under Russian law, and (ii) was 
based on agreements which had not 
entered into force.

The SC stated that liquidated 
damages are similar to the legal 
concept of penalties under 
Russian law and are consistent 
with Russian law.

The SC’s Ruling

Stena filed an appeal with the SC, 
arguing that the state commer-
cial courts were not allowed to 
reconsider the case on its merits 
or address the substance of the 
dispute. Stena argued that the 
validity of the agreements was not 
a matter for the Russian courts to 
decide, as this had already been 
conclusively established by the 
Swedish arbitral award.

The SC reversed the decisions of 
the St. Petersburg commercial court 
and the appeals courts, upholding 
the enforcement of the Swedish 
arbitral award in Russia. In doing 

Liquidated Damages:  
New Russian Developments
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so, the SC paid special attention 
to the liquidated damages issue, 
noting that the Swedish arbitral 
tribunal had awarded damages in 
the amount of €5 million per vessel. 
Since these damages were defined 
by a specific amount, they were 
equivalent to contractual penalties. 
Both damages and penalties exist 
under Russian law, and a creditor is 
not obliged to prove the amount of 
actual damages incurred if it seeks 
penalties. Accordingly, in this case 
the damage award was consistent 
with Russian law.

Conclusion

This ruling clarifies the position of 
the Russian courts regarding liqui-
dated damages under foreign law 
contracts, as well as setting a useful 
precedent for the enforcement of a 
foreign arbitral award in Russia.

New ICC Arbitration Rules

On 12 September 2011, the Inter-
national Chamber of Commerce (the 
“ICC”) issued a new version of its 
Arbitration Rules (the “2012 Rules”), 
which will come into effect from 
1 January 2012.

New ICC Rules

In addition to the ICC Arbitration 
Rules, the 2012 Rules will contain 
the ICC Amicable Dispute Resolu-
tion (ADR) Rules, which are aimed at 
assisting parties to reach a mutually 
acceptable settlement agreement.

The 2012 Rules include changes 
with respect to multiparty and 
multicontract disputes, providing a 
detailed procedure for the consoli-

dation of two or more arbitrations. 
A new definition of “additional 
party” is introduced to broaden the 
scope of the existing rules.

The 2012 Rules also provide for 
an “emergency arbitrator” to assist 
parties requiring urgent interim 
measures prior to the constitution 
of an arbitral tribunal. New standard 
clauses are proposed which parties 
may use to fit their particular needs.
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