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At Dewey & LeBoeuf, we have one 
of the world’s most experienced and 
successful litigation groups expe-
rienced in securities, mergers and 
acquisitions, and corporate gover-
nance litigation. Global in our reach 
and renown, we regularly handle 
complex, high-stakes matters ranging 
from contested M&A deals to national 
and international shareholder class 
actions to sensitive internal corporate 
investigations to regulatory enforce-
ment actions. We do so across 
industries and borders, before courts, 
arbitration panels and regulators 
worldwide, through a combination 
of exceptional experience, client 
collaboration and hard work.

Our litigators have been involved 
in many of the highest-profile “bet 
the company” securities and M&A 
litigation matters in recent years. We 
regularly represent public compa-
nies, investment banks and other 
financial institutions, private equity 
funds, mutual funds and hedge 
funds, professional advisers and their 
directors, officers, partners, principals 
and employees in a wide variety of 
matters, including:

Securities, Commodities 
and Financial Fraud, 
Class Actions and 
Derivative Suits 

Our group has extensive experience 
representing corporations, boards, 
special committees, advisers and 
others in individual, class and deriva-
tive actions brought by shareholders 
and other investors, debt-holders 
and other interested parties alleging 
securities, commodities or finan-
cial fraud, breach of fiduciary duty 
or other corporate misconduct 
under the Securities Act, Securities 
Exchange Act, Investment Company 
Act, Investment Advisors Act, Trust 
Indenture Act, Commodity Exchange 
Act, ERISA, and related federal and 
state laws.
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M&A and Corporate 
Control Litigation 

Our litigators, working closely with 
our corporate and transactional 
lawyers, represent targets, bidders, 
white knights, investors and invest-
ment banks in the full range of 
corporate control and takeover-
related litigation, including hostile 
takeovers, proxy fights, busted-deal 
disputes, challenges to anti-takeover 
devices, shareholder class actions, 
and other breach of fiduciary duty 
and disclosure claims.

Corporate Governance, 
Securities Enforcement 
and Internal 
Investigations 

Our lawyers routinely handle both 
internal corporate and regulatory 
investigations, as well as enforce-
ment actions by the SEC, the FSA, 
the CFTC, other federal or national 
governmental and regulatory agen-
cies, state securities agencies and 
SROs. We conduct special internal 
investigations on behalf of audit 
committees, special committees and 
boards of directors to investigate 
suspected wrongdoing, address 
auditor demands, assist officers 
and directors in fulfilling their fidu-
ciary duties, address threatened or 
pending litigation and/or deal with 
government or agency investigations. 
We also regularly counsel manage-
ment, directors, investors and 
financial advisers on a wide range of 
corporate governance issues, crisis 
management concerns, insurance 
and indemnification issues, and other 
business matters.

Derivatives, Complex 
Securities and Financial 
Instruments Litigation 

Our lawyers regularly represent 
issuers, underwriters, trustees, 
investment funds, alternative enti-
ties, corporate officers and directors, 
and other professionals in litigation 
and other disputes arising out of all 
types of derivatives, complex secu-
rities, commodities and financial 
instruments transactions, including 
equities, corporate bonds and other 
debt instruments, hybrids, govern-
ment securities, structured financial 
instruments, options, warrants, 
futures, forwards, swaps and other 
exotic derivatives.
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Our securities litigators have repre-
sented a wide range of clients across 
industries in some of the most promi-
nent securities, commodities and 
financial fraud actions in recent years. 
We have substantial experience 
representing corporations, boards, 
special committees, underwriters, 
professionals and others in class and 
individual actions, including opt-out 
actions brought by shareholders 
and other investors, debt-holders 
and other interested parties alleging 
securities fraud, commodities fraud, 
financial fraud, breach of fiduciary 
duty and other corporate misconduct 
under the Securities Act, Securities 
Exchange Act, Investment Company 
Act, Investment Advisors Act, Trust 
Indenture Act, Commodity Exchange 
Act, ERISA, and related federal and 
state laws.

Our lawyers have appeared in federal 
and state courts throughout the 
United States and frequently litigate 
class and individual actions arising 
from improper accounting, “earnings 
surprises,” inaccurate or incomplete 
disclosures, financial restatements 
and other adverse developments. 
We have a long and successful 
track record across the country, and 

regularly litigate against the leading 
members of the plaintiffs’ securities 
class action bar.

Selected Representative 
Matters:

• In re Royal Dutch/Shell Transport 
Securities Litigation. The firm has 
represented Royal Dutch Shell in 
a US securities class action in the 
District Court of New Jersey arising 
out of Shell’s 2004 announcement 
that it was restating more than 20 
percent of its “proved” oil and gas 
reserves, as well as in connection 
with the Company’s parallel Dutch-
court settlement of the equivalent 
of a non-US “class” arising from the 
reserves restatement; 
• In re Converium Holding AG 
Securities Litigation. The firm repre-
sents Zurich Financial Services in a 
securities class action by Converium 
shareholders arising out of a transac-
tion in which Zurich divested itself of 
its third-party reinsurance business 
through an initial public offering of 
shares of its wholly owned subsidiary, 
Converium Holding AG – the largest-
ever IPO of a reinsurance company;
• Indiana State District Council of 
Laborers and HOD Carriers Pension 
and Welfare Fund v. Omnicare, Inc., 
et al. In this consolidated securi-

ties class action brought in the 
United States District Court for the 
Eastern District of Kentucky, the firm 
represents Omnicare and four of its 
officers charged with violating the 
federal securities laws in connec-
tion with various alleged accounting 
irregularities, the disclosure of and 
establishment of reserves for various 
ongoing government investigations of 
alleged violations of federal and state 
healthcare laws and regulations and 
the disclosure, timing and adequacy 
of charges taken in connection with 
a contractual dispute with one of 
Omnicare’s largest customers;
• Western Pennsylvania Electrical 
Employees Pension Fund v. Candela 
Corporation, et al. In this securities 
class action brought in the United 
States District Court for the District 
of Massachusetts, the firm repre-
sents Candela and two of its officers 
against charges of making misrep-
resentations or omissions about the 
company’s competitive position and 
the risk of patent litigation;
• Plumbers and Steamfitters Local 
No. 7 Pension Fund v. Walgreen 
Co., et al. In this securities class 
action brought in the United States 
District Court for the Northern 
District of Illinois, the firm represents 
Walgreen and two of its officers 
against charges of making misrepre-

Securities, Commodities and Financial 
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sentations and omissions about the 
company’s growth prospects and the 
risk of losing a significant client rela-
tionship while knowledgeable insiders 
sold their stock;
• Harbinger Capital Partners Master 
Fund I, LTD, et al. v. Wachovia 
Capital Markets, LLC d/b/a Wachovia 
Securities, et al. The firm represents 
Wachovia Capital Markets (d/b/a 
Wachovia Securities) in the United 
States District Court for the Southern 
District of New York against claims 
brought by various members of a 
syndicated credit facility issued to 
Le Nature’s, Inc. shortly before the 
company’s involuntary bankruptcy. 
The plaintiff group, consisting of 
hedge funds that purchased in both 
the primary and secondary markets 
(in the latter case, on a distressed 
basis after disclosure of Le Nature’s 
alleged fraud), asserts claims against 
Wachovia, as lead arranger for 
the credit facility, certain former Le 
Nature offices and the company’s 
auditors for conspiracy to violate 
RICO, common law fraud, aiding 
and abetting fraud, negligent misrep-
resentation and civil conspiracy, on 
the primary theory that Wachovia 
was aware of Le Nature’s alleged 
accounting fraud prior to arranging 
for syndication of its debt;

• Calgon Carbon Corp. v. Potomac 
Capital Inv. Corp. The firm repre-
sents a large energy company in its 
defense of a securities fraud action 
arising from the private sale of a 
high-tech subsidiary. After a three-
week trial, the jury returned a defense 
verdict on the securities fraud and 
breach of contract claims, but a 
plaintiffs’ verdict on the negligent 
misrepresentation claim. The case is 
on appeal to the Third Circuit;
• Cement Masons and Plasters 
Joint Pension Trust v. TNS. The firm 
represents TNS, a publicly traded 
company providing secure Internet 
data connections for financial trans-
actions, in a securities class action in 
the Eastern District of Virginia against 
allegations that the Company omitted 
material information from its offering 
statement in a secondary offering.
• In re Waste Management Securities 
Litigation. The firm represented 
Waste Management in a consoli-
dated securities class action alleging 
that the company and certain of its 
officers and directors had issued 
materially false financial statements;
• In re Global Crossing Ltd. 
Securities and ERISA Litigation. The 
firm represented Global Crossing and 
a number of its officers and directors 
against various federal regulators, 

securities class-action plaintiffs, 
ERISA class-action plaintiffs and 
bankruptcy estate representatives in 
proceedings arising out of allegations 
that the company and its executives 
had falsely inflated Global Crossing’s 
revenue by engaging in purportedly 
fraudulent transactions involving inde-
feasible rights of use;
• In re Taxable Municipal Bond 
Securities Litigation. In this securities 
class action claiming fraud in the sale 
of $1.85 billion aggregate principal 
amount of taxable municipal bonds, 
consolidated for pre-trial purposes in 
Federal District Court in New Orleans, 
Louisiana by the Judicial Panel on 
Multidistrict Litigation, the firm repre-
sented a syndicate of underwriters 
led by Credit Suisse First Boston;
• In re Global Crossing Access 
Charge Litigation. The firm repre-
sented Global Crossing and its 
officers and directors in a securities 
class action and subsequent settle-
ment arising out of Global Crossing’s 
alleged misstatement of its cost-of-
access charges;
• In re Mutual Risk Management Ltd. 
Securities Litigation. The firm repre-
sented Mutual Risk Management, 
a Bermuda corporation, in a class 
action in Federal District Court in San 
Diego, California asserting federal 
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securities claims arising out of allega-
tions of fraud, abuse of control and 
mismanagement following state 
insurance regulators placing certain 
of the company’s subsidiaries into 
receivership;
• In re Mutual Funds Investment 
Litigation. In this securities class 
action consolidated for pre-trial 
purposes in Federal District Court in 
Baltimore, Maryland by the Judicial 
Panel on Multi-District litigation, the 
firm represented the outside directors 
of Janus Capital Group, Inc;
• Powell v. IdaCorp. The firm 
successfully rrepresented IdaCorp 
and various of its officers and direc-
tors in a securities class action in the 
District of Idaho, which alleged that 
IdaCorp had falsely inflated the value 
of energy contracts and failed to 
disclose allegedly improper interac-
tions between its energy-trading and 
utility subsidiaries when it reduced its 
earnings forecasts in the aftermath of 
Enron’s bankruptcy filing;
• In re CINAR Corp. Securities 
Litigation. In this multi-district litiga-
tion brought in the United States 
District Court for the Eastern District 
of New York, the firm represented 
a former officer and director in one 
of several securities actions alleging 
federal and state claims concerning 

financial disclosures, tax activities 
and other company transactions;
• Chatlos v. MONY Group Inc. In 
this action brought in Federal District 
Court in New York, the firm repre-
sented MONY in a class action 
challenging the approval by the 
Superintendent of Insurance of the 
State of New York of MONY’s plan 
of demutualization and, in partic-
ular, the adequacy of the “closed 
block” created to protect mutual 
policyholders;
• In re Policy Management Systems 
Securities Litigation. In this securi-
ties class action brought in Federal 
District Court in Columbia, South 
Carolina, the firm represented Policy 
Management Systems Corporation 
and certain of its officers and direc-
tors in an action claiming that the 
company failed to disclose various 
accounting irregularities;
• In re ContiFinancial Corp. Class 
Actions. In these multiple class 
actions brought in Federal District 
Court in New York, the firm repre-
sented ContiFinancial Corp. and 
several of its former officers in an 
action alleging violations of the 
federal securities laws in connection 
with ContiFinancial’s financial state-
ments and accounting practices;
• MultiPlan, Inc. v. Emergis, Inc., 
et al. In this action brought in the 

United States District Court for the 
Southern District of New York, the 
firm represents Emergis, Inc., a 
Canadian e-business company, in 
connection with claims arising out of 
Emergis’s sale of its US-based phar-
macy benefits manager subsidiary to 
MultiPlan, Inc., alleging violations of 
the federal securities laws, common 
law fraud and misrepresentation and 
breaches of various representations 
and warranties in the stock purchase 
agreement between the parties 
based on alleged accounting irregu-
larities and other nondisclosures 
in the financial statements of the 
acquired company;
• Miller v. Nationwide Ins. Co. 
The firm represented Nationwide 
Insurance Company in the Eastern 
District of Louisiana in a class action 
alleging violations of federal securities 
laws in connection with newly imple-
mented redemption fees imposed 
to limit “market timing,” ultimately 
prevailing on the novel argument that 
Nationwide’s filing with the SEC of its 
intent to change its trading rules trig-
gered the statute of limitations;
• Gervis v. Berg. In this action 
brought in Federal District Court, 
Eastern District of New York, the firm 
represented MONY Life Insurance 
Company and MONY Securities 
Corporation against claims of viola-

(cont’d)
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tion of federal securities laws, aiding 
and abetting common law fraud, 
conversion and unjust enrichment 
in connection with an alleged “Ponzi 
scheme”;
• Group One Limited v. Tesoro 
Petroleum Corporation. In this 
consolidated class action brought 
in Federal District Court, Western 
District of Texas, the firm represented 
Tesoro Petroleum Corporation and 
two of its senior officers in a lawsuit 
alleging breaches of federal securi-
ties laws related to posting of certain 
information on Tesoro’s website 
relating to the Company’s refining 
margins; and
• Jackson National Life Insurance 
Company v. Moore. The firm 
represented two former officers of 
ContiFinancial Corporation in an 
action brought in Federal District 
Court, Southern District of New York, 
against claims of common law fraud 
based upon alleged misstatements 
and omissions in ContiFinancial’s 
financial statements brought by a 
purchaser of Class B pass-through 
certificates and net interest margin 
securities issued in connection with 
the securitization of pools of home 
mortgage loans made by a subsidiary 
of ContiFinancial.

M&A and Corporate 
Control Litigation

Dewey & LeBoeuf has one of the 
preeminent transactional M&A 
practices in world. Consequently, our 
securities litigators, working closely 
with the firm’s M&A lawyers, regularly 
represent targets, bidders, white 
knights and financial advisers in the 
full range of corporate control and 
takeover-related litigation, including 
hostile takeovers, proxy fights, chal-
lenges to anti-takeover devices, 
shareholder class actions, breach of 
fiduciary duty and disclosure claims, 
and other issues of compliance with 
federal and state law.

We also routinely counsel clients 
concerned about the possibility of 
unsolicited takeovers or unwanted 
proxy challenges. We have counseled 
clients on their general defensive 
posture and preparedness for hostile 
takeover attempts, proxy fights or 
other change of control contests, 
including anti-takeover charter and 
bylaw provisions, shareholder rights 
plans and other defensive measures, 
state takeover statutes, director 
indemnification, severance and other 
change-in-control compensation 
arrangements.

Our litigators have handled cases 
attacking or defending virtually 
every facet of a merger transac-
tion, including tender offer litigation, 
contested acquisitions and litigation 
arising out of LBOs, spin-outs and 
acquisitions by majority shareholders; 
we have successfully defended 
numerous proxy contests; we have 
litigated the validity of a wide variety 
of defensive measures; we have a 
proven track record in suits seeking 
to rescind, terminate and/or enforce 
merger agreements, disputes arising 
out of “earn-out” provisions incorpo-
rated into merger agreements and 
claims arising out of material adverse 
changes or other alleged breaches 
of representations and warranties in 
merger agreements; and we have a 
long history of successfully defending 
deals against a wide variety of other 
claims.

Selected Representative 
Matters:

• Omnicare, Inc. v. NCS Healthcare, 
Inc. In this action brought in Delaware 
Chancery Court and subsequently 
appealed to the Delaware Supreme 
Court, the firm represented Omnicare 
in an action in support of its tender 
offer for control of NCS, which 
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sought to set aside a “locked-up” 
merger agreement between NCS and 
another corporation;
• UBS Securities, LLC, et al. v. 
The Finish Line, Inc., et al. The firm 
represented The Finish Line in a 
federal declaratory judgment action 
brought by UBS Securities relating to 
its agreement to finance The Finish 
Line’s $1.5 billion acquisition of 
Genesco, Inc., in which UBS sought 
a declaration that the combined The 
Finish Line-Genesco entity would be 
insolvent and, as a consequence, 
that any obligation it had to fund the 
transaction was null and void;
• JANA Master Fund, Ltd. v. CNET 
Networks, Inc. The firm represented 
CNET Networks in an action brought 
by activist hedge fund JANA Master 
Fund, Ltd. in the Delaware Court of 
Chancery, and ultimately appealed 
to the Delaware Supreme Court, in 
which JANA sought declaratory and 
injunctive relief requesting that the 
court declare the “minimum holdings” 
and related provisions of CNET’s 
advance notice bylaw (requiring 
stockholders to have held $1,000 
of CNET stock for at least one year 
before proposing business or nomi-
nating directors) inapplicable and/or 
invalid;

• In re The MONY Group Inc. 
Shareholder Litigation. The firm 
successfully represented The MONY 
Group Inc. in connection with litigation 
arising out of the company’s merger 
with AXA Financial, Inc. In addition 
to fending off shareholder challenges 
to the merger in Delaware state 
court by defending the company’s 
“post-agreement market check,” firm 
litigators successfully argued in the 
United States Court of Appeals for the 
Second Circuit that the furnishing to 
MONY shareholders of duplicates of 
management’s proxy card by dissident 
shareholders opposing the proposed 
merger does not qualify as an exempt 
solicitation pursuant to Rule 14a-2(b)(1) 
promulgated under the Securities 
Exchange Act of 1934, and must 
therefore be preceded by the filing of 
a proxy statement by the dissidents 
and their compliance with the other 
requirements for a non-exempt solicita-
tion under the federal proxy rules. The 
case, which has received widespread 
publicity, was one of first impression 
in the federal courts and is likely to 
have far-reaching implications for the 
conduct of proxy contests in the future;
• Oldham v. Dendrite International, 
Inc. In a case with potential wide-
ranging significance for New Jersey 
corporations, a New Jersey trial court 

has applied the business judgment 
rule in evaluating directors’ fiduciary 
duties to shareholders in a non-
interested party transaction, notably 
parting company with Delaware juris-
prudence and declining to impose 
enhanced Revlon-type duties. On 
behalf of Dendrite International, Inc., 
firm litigators successfully staved 
off an attempt by a shareholder to 
preliminarily enjoin a merger between 
Dendrite and Cegedim, S.A., a 
French competitor of Dendrite. This is 
the first decision of any New Jersey 
court applying New Jersey corpora-
tions law in a sale for cash context;
• Levy Investments, Ltd. v. USI 
Holdings Corp. The firm successfully 
blocked an attempt by a shareholder 
in New York Supreme Court to prelimi-
narily enjoin the shareholder vote 
on a proposed $1.4 billion merger 
between Delaware-incorporated 
USI Holdings Corp. and Compass 
Acquisition Holdings Corp., an entity 
affiliated with Goldman, Sachs & Co. 
Firm litigators successfully argued 
that USI’s board of directors had 
complied with its so-called Revlon 
duties in seeking to obtain the best 
price available for USI by (a) forming 
a special committee of independent 
directors that engaged its own inde-
pendent legal and financial advisers, 

M&A and Corporate 
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(b) making a public announcement 
putting interested bidders on notice 
that the company was for sale, and (c) 
following the recommendation of the 
special committee and its indepen-
dent advisers as to which transaction 
to pursue and at what price. In an 
extensive opinion, the court’s ruling 
stands to become an important, if not 
the seminal, decision in New York on 
directors’ fiduciary duties in a merger 
context;
• Accipiter Life Sciences Fund, L.P. 
v. Helfer, et al. The firm success-
fully represented LifePoint Hospitals, 
Inc. and its individual directors in 
connection with litigation in the 
Delaware Chancery Court brought 
by a dissident hedge fund seeking to 
wage a proxy contest after failing to 
comply with the deadline for nomi-
nating a competing slate of directors 
set forth in the company’s advance 
notice bylaw. The court denied the 
dissident’s application for a prelimi-
nary injunction to prevent LifePoint 
from proceeding with its 2006 annual 
shareholders meeting, and subse-
quently granted LifePoint’s motion for 
summary judgment dismissing the 
complaint in its entirety;
• Carter v. Abgenix, Inc. The firm 
represented Abgenix, Inc., a company 
specializing in the discovery, devel-

opment and manufacture of human 
therapeutic antibodies, and its board 
of directors in a shareholder class 
action in California state court arising 
out of its acquisition by Amgen Inc. 
The plaintiffs voluntarily dismissed their 
complaint in response to defendants’ 
demurrer;
• Kaufman v. Curtis; Righetti v. 
Hessler. In these class actions 
brought in the Delaware Chancery 
Court and Superior Court, Santa 
Clara, California, the firm repre-
sented Fidelio Acquisition Company 
LLC, a joint venture formed by 
Sony Corporation of America and 
Phillips Electronics N.V., in litigation 
challenging the fairness of Fidelio’s 
acquisition of InterTrust Technologies 
Corporation;
• In re Capital Cities/ABC Inc. 
Shareholders Litigation. In this 
consolidated class action brought 
in Supreme Court, New York, the 
firm represented The Walt Disney 
Company in litigation challenging the 
acquisition of Capital Cities/ABC by 
Disney;
• Seashore Investments v. Lincoln 
National Financial and Jefferson 
Pilot Insurance Company. The firm 
successfully represented Lincoln 
National in a purported class action 
challenging Lincoln National’s 

proposed merger with Jefferson Pilot 
Insurance Company; and
• In re American Bankers 
Shareholder Litigation. In this consoli-
dated securities class action, the 
firm represented American Bankers 
Insurance Group, Inc. and its board 
of directors in litigation challenging 
the board’s decision to enter into a 
merger agreement with American 
International Group, Inc., which 
contained a stock option, breakup 
fee and so-called “no talk” and “no 
termination” provisions that alleg-
edly discouraged higher offers 
by competing bidder Cendant 
Corporation.
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Stockholder derivative actions are 
becoming increasingly common, as 
more and more plaintiffs are bringing 
such actions either as tag-alongs to 
contemporaneously filed securities 
class actions or, just as often, as their 
own free-standing suits. Our litiga-
tors are experienced at handling both 
types of these suits (which often call 
for diverse approaches and strate-
gies) and we have actual derivative 
litigation trial victories.

One unintended consequence of the 
effectiveness of the Private Securities 
Litigation Reform Act of 1995 has 
been the emergence of derivative 
actions as a tool to pursue corporate 
disclosure claims. Derivative suits 
are now routinely used by plaintiffs 
as a vehicle to allege a wide variety 
of problems, including breaches 
of fiduciary duty, corporate waste, 
proxy violations, stock option plan 
violations, excessive compensa-
tion, misappropriation of corporate 
opportunities and related-party 
transactions. 

Derivative claims require early stra-
tegic decisions about what defensive 
procedural approaches to use. 
Our litigators are skilled in handling 
standing issues, know how to attack 
“demand futility” allegations and have 
secured dismissals of claims against 
corporate directors on the basis of 
102(b)(7)-type exculpatory charter 
provisions. We have successfully tried 
Caremark-type claims and routinely 
have been successful in obtaining 
stays of discovery or, indeed, entire 
suits in the face of other pending 
litigation. Our lawyers are very 
experienced in responding to stock-
holder board demands, including 
when and, just as importantly, when 
not to establish a special litigation 
committee, as well as representing 
and dealing with such committees.

Selected Representative 
Matters:

• In re Omnicare, Inc. Derivative 
Litigation. The firm currently repre-
sents the board of directors of 
Omnicare, Inc. in connection with 
four substantially identical share-
holder derivative actions, in both 

state and federal court in Kentucky, 
in which the members of the board 
have been charged with breaching 
their fiduciary duties of loyalty, care 
and good faith, by failing to exercise 
proper oversight over manage-
ment in connection with various 
alleged accounting irregularities and 
government investigations of alleged 
violations of federal and state health-
care laws and regulations.
• Lewis v. Beall. In this derivative 
action brought in Superior Court, 
Orange County, California, the firm 
successfully represented directors of 
Rockwell International Corporation 
in a stockholder derivative action in 
California state court claiming that 
the directors breached their fiduciary 
duty of oversight and were respon-
sible for illegal storage and disposal 
of hazardous waste at the company’s 
Rocketdyne facility. After a five-week 
trial resulting in a judgment in favor 
of defendants, this became the only 
known stockholder derivative action 
concerning oversight responsibilities 
ever tried to a favorable judgment.
• Brocade Special Litigation 
Committee. The firm represents 
a special litigation committee of 

Stockholder Derivative Suits
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the board of directors of Brocade 
in connection with shareholder 
derivative litigation arising out of the 
company’s stock option practices;
• In re Altera Corp. Derivative 
Litigation. The firm represents the 
former General Counsel of Altera 
Corporation in state and federal 
derivative actions arising out of 
alleged options backdating; 
• Trenwick America Litigation Trust 
v. Ernst & Young LLP et al. The firm 
represented the former directors of 
Trenwick America Corporation and 
Trenwick Group, Ltd. in derivative 
litigation in the Delaware Court of 
Chancery, which dismissed plaintiffs’ 
claims that the individuals and certain 
professionals manipulated the assets 
and liabilities of various Trenwick 
companies in order to defraud credi-
tors. The case, ultimately affirmed 
on appeal by the Delaware Supreme 
Court, received widespread publicity 
on the issues of whether Delaware 
courts will recognize a cause of 
action for “deepening insolvency” and 
whether and to what extent fiduciary 
duties are owed to creditors of a 
company operating in the “zone” of 
insolvency;

• In re Waste Management 
Derivative Litigation. The firm repre-
sented nominal defendant Waste 
Management Co. and certain of its 
officers and directors in a derivative 
action and subsequent settlement 
stemming from allegations the 
company had issued materially false 
financial statements;
• In re The Walt Disney Company 
Derivative Litigation. In this deriva-
tive action brought in the Court of 
Chancery of Delaware, the firm repre-
sented The Walt Disney Company 
in an action arising out of the board 
of directors’ decision to approve a 
large severance arrangement for its 
president;
• MRM Derivative Litigations. 
The firm represented certain offi-
cers and directors of Mutual Risk 
Management, a Bermuda corpora-
tion, in various shareholder derivative 
actions in state and federal court in 
California alleging breach of fiduciary 
duty, abuse of control and misman-
agement following state insurance 
regulators placing certain of the 
company’s subsidiaries into receiver-
ship; and

• In re UICI Derivative Litigation. 
The firm represented the special 
committee of the board of direc-
tors of UICI in connection with its 
response to a demand letter sent 
by plaintiff’s counsel in shareholder 
derivative litigation in Texas state 
court.
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Our litigators regularly represent 
and defend public companies and 
their subsidiaries, as well as their 
advisers and their respective direc-
tors, officers and employees, in 
regulatory investigations by, and 
enforcement and other proceedings 
before, the Securities and Exchange 
Commission, the Commodities 
Futures Trading Commission, the 
UK’s Financial Services Authority, 
self-regulatory organizations such as 
FINRA (formerly, the NYSE and the 
NASD), state attorneys general and 
other regulatory agencies, both inside 
and outside the United States. These 
proceedings can range from informal 
inquiries to formal investigations to 
administrative proceedings and judi-
cial enforcement actions. 

Our firm has handled a wide variety 
of investigations and proceedings 
before the SEC, the CFTC and 
other similar governmental bodies, 
including:

•  SEC reporting/accounting 
irregularities

•  Individual enforcement actions for 
financial fraud

• Insider trading
• D&O bar proceedings
• Books and records proceedings
• 102(e) proceedings

• Whistleblower claims
• Voluntary disclosure programs
• Regulation FD issues

While many of our representations in 
securities and commodities inves-
tigations and enforcement matters 
remain non-public or cannot be fully 
disclosed, included among some of 
our more recent representations are 
the following:

• S.E.C. v. Johnson, et. al., in which 
the firm successfully represented 
a former AOL executive in the trial 
of a civil enforcement action in the 
Federal District Court for the District 
of Columbia against charges arising 
out of AOL’s revenue recognition 
practices;
• A hedge fund manager before the 
Regulatory Decisions Committee of 
the UK Financial Services Authority 
in connection with charges of market 
abuse lodged against him by the 
FSA;
• A medical equipment manufacturer 
in connection with an SEC investiga-
tion into the financial statements of 
an acquired company;
• A reinsurance company in connec-
tion with investigations by the SEC, 
NY Attorney General’s Office and 
U.S. Attorney’s Office into whether 
certain finite reinsurance products 

were being misused to manipulate 
financial results;
• The Chief Accounting Officer of a 
leading food retailer in investigations 
into alleged accounting fraud by the 
SEC and a U.S. Attorney’s Office;
• The CEO of a major US corporation 
accused of insider trading;
• A software services and develop-
ment corporation accused of violating 
the reporting, books and records and 
internal controls provisions of the 
federal securities laws;
• The former CEO of a US corpo-
ration accused of using offshore 
companies to conceal ownership of 
the corporation;
• Hedge fund traders in connection 
with SEC and CFTC investigations 
into the fund’s collapse;
• A major national retailer in connec-
tion with an SEC investigation into 
accounting irregularities, as well 
as parallel investigations by the 
Department of Justice and Congress;
• An executive of a major oilfield 
services company in connection 
with SEC and Department of Justice 
FCPA investigations into payments 
provided to international government 
officials; and
• Various financial institutions and 
individuals in connection with high-
profile insider trading allegations.

Securities and Commodities 
Investigations and Enforcement Matters
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Our securities litigators work hand-
in-hand with our corporate lawyers 
in regularly counseling management, 
directors, investors and financial 
advisers on all aspects of corporate 
governance. We advise standing 
and special committees of boards of 
directors in a wide variety of matters, 
and we routinely represent corporate 
directors and officers in connection 
with class and derivative actions, 
governmental investigations, corpo-
rate compliance issues, insurance 
and indemnification matters, and the 
management of corporate crises. 

We have extensive experience 
litigating derivative and other claims, 
both in the Delaware Chancery Court 
and elsewhere, in situations involving 
change of control, related-party 
and other extraordinary corporate 
transactions, as well as allega-
tions of corporate mismanagement, 
waste, failures of oversight and other 
breaches of fiduciary duties.

Using lawyers from our corporate, 
securities litigation and executive 
compensation practices, we provide 
guidance and advice to directors, 
officers, board committees and 
shareholders regarding their fiduciary 
obligations in various situations. We 
counsel clients on issues arising 

under Sarbanes-Oxley and regularly 
advise on rules and regulations of 
the SEC, NYSE, NASDAQ, AMEX, 
and other US and non-US govern-
mental entities and self-regulatory 
bodies. Among other things, we have 
advised boards and their committees 
regarding:

• Activist shareholders, including 
hedge funds
• Special committees
• Governance structure, charters and 
processes
• Committee composition, compen-
sation, responsibilities and policies
• Director and officer indemnification 
and D&O insurance issues
• Director and auditor independence
• Sarbanes-Oxley Act compliance
• Shareholder proposals and the 
concerns of institutional investors and 
shareholder advisery services 
• Regulation FD compliance 
• Insider trading policies and 
blackout periods 
• Communications with analysts 
• SRO and Exchange listing stan-
dards and corporate governance 
requirements
• Compliance and ethics programs 
and whistleblowing policies
• Executive compensation and stock 
options 

Recent corporate scandals and 
resulting litigation, and the changes 
that have taken place in the corpo-
rate governance arena, have only 
heightened directors’ and officers’ 
concerns about potential personal 
liability and the need for proper 
protections to minimize their risk 
exposures. Our lawyers regularly 
represent and counsel boards, direc-
tors and officers concerning their 
exposure as a result of civil litiga-
tion (including class and derivative 
actions), government and regula-
tory investigations, and other crisis 
management situations. 

We are extremely well-versed in the 
duties and obligations of corporate 
directors and officers, have a breadth 
of knowledge across a wide variety 
of industries, and are well-positioned 
to look pragmatically and protectively 
at the current legal, regulatory and 
litigation environments confronting 
corporate representatives. We 
analyze and provide advice regarding 
both the design and application of 
D&O insurance and indemnification 
programs and are well experienced 
in evaluating coverage issues as 
they relate to potential and ongoing 
litigation.

Corporate Governance
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As a corporate practice leader in 
capital and derivatives markets 
transactions, our firm has become 
a leader in derivatives, complex 
securities and financials instruments 
litigation. Whether those matters 
stem from business failures or 
major market changes (such as the 
current credit and subprime crisis, 
the Russian bond default or foreign 
currency collapses) or industry-wide 
regulatory investigations (such as 
those involving structured financial 
products or tax shelters), our securi-
ties litigators are often at the forefront 
of this litigation. We routinely repre-
sent issuers, underwriters, banks, 
trustees, investment funds, alterna-
tive entities, corporate officers and 
directors, and other professionals 
in disputes arising out of complex 
securities and financial derivatives 
transactions, including equities, 
corporate bonds and other debt 
instruments, hybrids, government 
securities, commodities, struc-
tured financial instruments, options, 
warrants, futures, forwards, swaps 
and other exotic derivatives. 

While our lawyers often can resolve 
disputes arising from such instru-
ments through negotiation, those 

disputes just as often end up in arbi-
tration or litigation. Losses stemming 
from such instruments have led to a 
number of major lawsuits involving 
hundreds of millions of dollars and, 
often, novel and difficult legal issues.

Selected Representative 
Matters:

Swaps and Derivatives Litigation

• Deutsche Bank Tax Strategy 
Litigations. The firm represents 
Deutsche Bank in a number of 
civil litigations in state and federal 
court and arbitration proceedings in 
connection with various tax- 
advantaged exotic derivative trans-
actions, including digital and barrier 
options, currency and interest rate 
swaps, forward interest rate transac-
tions, currency forwards, market and 
currency-linked deposits and other 
foreign exchange transactions;
• Crédit Agricole Indosuez 
Luxembourg (S.A.) v. National 
Reserve Bank. The firm represented 
Crédit Agricole (now Calyon) in an 
UNCITRAL Arbitration proceeding 
seeking to recover amounts due 
under a complex ruble/dollar foreign 
currency option agreement;

• AGR Halifax Fund, Ltd. v. 
MedPartners, Inc. In this individual 
and class action, the firm repre-
sented MedPartners (now Caremark 
Rx) in an action claiming that a 
default existed under MedPartners’ 
Threshold Appreciation Price 
Securities (“TAPS”), a hybrid security 
similar to a forward contract for the 
purchase of common stock;
• PT London Sumatra Indonesia v. 
Crédit Agricole Indosuez Singapore. 
The firm represented Crédit Agricole, 
in conjunction with Indonesian, 
Singaporean and English counsel, 
in actions to determine the parties’ 
obligations under a dollar/rupiah lock-
in par forward swap agreement;
• Rosen v. Emperor International 
Exchange, Inc. In this action brought 
in Federal District Court in New York, 
the firm represented Emperor in 
connection with an action asserting 
violations of the Commodities 
Exchange Act arising out of off-
exchange transactions in foreign 
currency futures contracts;
• Bank Indosuez v. Sopwith Holdings 
Corp. In this action brought in New 
York State court, the firm repre-
sented Banque Indosuez in an action 
seeking recovery of losses suffered 

Derivatives, Complex Securities and 
Financial Instruments Litigation
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on foreign exchange transactions 
in accounts of Venezuelan and BVI 
customers of the Bank;
• Credit Agricole Indosuez v. 
Rossiyskiy Kredit Bank. The firm 
represented Credit Agricole and 
other plaintiffs in an action in New 
York State Court seeking recovery 
from a Russian bank which defaulted 
on interest payments on a note 
in the amount of approximately 
$190 million; and
• Indosuez International Finance 
B.V. v. National Reserve Bank. In 
this action brought in New York 
State Court, the firm represented 
IIF in an action seeking recovery 
from a Russian bank in connection 
with defaults on a series of foreign 
currency exchange forward transac-
tions in the amount of approximately 
$110 million.

Corporate Trustee and 
Bondholder Litigation

• In re Bank of New England 
Corporation. In this action brought 
in Massachusetts bankruptcy court, 
the firm represents the Bank of New 
York Trust Co. as indenture trustee, 
in connection with a dispute between 

senior and subordinated noteholders 
over the interpretation of the subor-
dination provisions of the indenture 
governing the subordinated debt;
• In re Onco Investment Company, et 
al. In this action brought in Delaware 
bankruptcy court, the firm success-
fully represented Wells Fargo, as 
indenture trustee, in connection with 
claims brought by senior noteholders 
to enforce the subordination provi-
sion of the indenture following the 
approval of a plan of reorganization of 
Onco, in which the obligations of the 
senior noteholders were reinstated 
and the bonds paid in full;
• Crédit Agricole Indosuez v. PT 
Asuransi Jasa Indonesia. The firm 
represented Crédit Agricole, Baden-
Wurttembergische Bank, Dexia 
Bank and State Bank of India in an 
arbitration before the Singapore 
International Arbitration Center in 
seeking to recover amounts due 
under a defaulted bond issue;
• Sharon Steel Corp. v. The Chase 
Manhattan Bank, N.A. The firm repre-
sented Chase, as indenture trustee, 
in connection with Sharon Steel 
Corporation’s claims that it should be 
recognized as successor obligor to 
over $120 million aggregate principal 

amount of long-term debt issued by 
U.V. Industries, Inc., in a landmark 
case in Federal District Court in New 
York that interpreted the meaning of 
“all or substantially all” in successor 
obligor provisions;
• Morgan Stanley & Co. Incorporated 
v. Archer-Daniels-Midland Company. 
The firm represented ADM against 
claims that it had improperly called 
for redemption $125 million aggre-
gate principal amount of sinking fund 
debentures, in a case in Federal 
District Court in New York that 
determined when a corporation can 
redeem “non-refundable” bonds; and
• Harcourt Brace Jovanovich, Inc. 
v. Sun Bank, N.A. In this declaratory 
judgment action filed in the Circuit 
Court of Orange County, Florida, 
the firm represented Sun Bank, as 
indenture trustee, in an action to 
determine the parties’ rights under an 
indenture’s “market price” antidilution 
provisions after HBJ adopted a 
recapitalization plan, which included 
a $40 per share dividend, in response 
to a hostile takeover attempt.
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Our litigators have significant experi-
ence in ERISA fiduciary litigation, 
including so-called ERISA “stock 
drop” class actions. These cases 
typically involve multimillion dollar 
claims against 401(k) benefit plan 
fiduciaries, plan administrators, other 
plan service providers and company 
officers and directors. Plaintiffs typi-
cally allege that fiduciary defendants 
(and company officers and directors) 
had a duty to prevent further invest-
ment in company stock, reduce 
existing company stock holdings or 
eliminate the investment option in 
company stock altogether. 

In the post-Enron environment, these 
lawsuits are predicated not only on 
allegations of corporate fraud, but 
also on business plan failures, poor 
earnings results, restatements or 
other business matters that may 
cause the price of a company’s stock 
to drop. Beyond just stock drop 
allegations, ERISA class actions have 
broadened in scope over the past 
several years to include, for example, 
challenges to prohibited transactions, 
investment decisions and failures to 
disclose service-provider fees.

Selected Representative 
Matters:

• In re Royal Dutch/Shell Transport 
ERISA Litigation. The firm has 
represented Royal Dutch Shell in 
the District Court of New Jersey in 
an ERISA class action litigation and 
subsequent settlement arising out of 
Shell’s 2004 announcement that it 
was restating more than 20 percent 
of its “proved” oil and gas reserves;
• In re Royal Dutch/Shell Transport 
ERISA Litigation. The firm repre-
sented U.S. Trust Company in its 
capacity as independent fiduciary 
with respect to the $90 million 
settlement of In re Royal Dutch/Shell 
Transport ERISA Litigation. In this 
matter, the firm advised U.S. Trust 
on all aspects of the determination 
of whether the settlement of this 
matter was fair and reasonable to the 
Plan participants. At the time of this 
settlement in 2005, it was the largest 
ERISA class action settlement;
• In re Raytheon Company Securities 
Litigation. The firm represented U.S. 
Trust Company, N.A. in two matters 
where U.S. Trust acted as the 
independent fiduciary for Raytheon 

Company’s Savings and Investment 
Plan and Dutch Shell’s Shell 
Provident Fund, Shell Pay Deferral 
Investment Fund and Shell Savings 
Group Trust. In order to meet ERISA 
and Department of Labor guidelines, 
Raytheon’s Savings and Investment 
Plan hired U.S. Trust to act as an 
independent fiduciary to determine 
whether the settlement was fair and 
reasonable to the Plan’s participants. 
U.S. Trust engaged the firm to advise 
it in connection with fulfilling its fidu-
ciary duties. As part of the matter, the 
firm advised U.S. Trust on reaching 
an agreement to “carve out” from 
the parties’ settlement agreement 
ERISA claims that were pending in a 
companion ERISA class action;
• Tonya Francis, et. al v. Jon S. 
Bilstrom, Coral H. Rodriguez, Jess 
Rhoads, Comerica, Inc. The firm 
represents Comerica Bank, as 
trustee of the Comerica Incorporated 
Preferred Savings Plan, in defense of 
an ERISA class action lawsuit alleging 
breaches of fiduciary duty under 
ERISA, resulting in alleged damages 
of more than $60 million; 
• Hull v. Policy Management Systems 
Corporation. The firm successfully 

ERISA and 
Fiduciary Litigation
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represented Policy Management 
Systems and several of its senior 
officers and directors in this class 
action brought in Federal District 
Court in South Carolina on behalf 
of employees enrolled in PMSC’s 
401(k) plan and obtained dismissal of 
plaintiff’s claims bases on the alleged 
failure to disclose accounting irregu-
larities and imprudent investment of 
the company’s matching contribution 
in PMSC common stock;
• Rankin v. Rots, et al. The firm 
represented the outside directors 
of Kmart Corporation in this class 
action brought in Federal District 
Court, Eastern District of Michigan, 
on behalf of all participants in and 
beneficiaries of Kmart’s 401(k) plan 
alleging that the defendants breached 
fiduciary duties under ERISA by 
failing to disclose material nonpublic 
information about Kmart’s financial 
condition prior to its bankruptcy and 
causing assets of Kmart’s retirement 
plan to be invested excessively and 
imprudently in Kmart common stock;
• LaManna, et al. v. Steinberg, et 
al. The firm represented members 
of the administrative committee 
of Reliance Insurance Company’s 

401(k) plan in a class action brought 
in Federal District Court, Eastern 
District of Pennsylvania on behalf of 
all participants in and beneficiaries of 
the company’s 401(k) plan, alleging 
that the defendants breached their 
fiduciary duties under ERISA by 
permitting them to invest their volun-
tary contributions in the Reliance 
Common Stock Fund and failing to 
disclose information about Reliance’s 
financial condition;
• In re Royal Ahold N.V. Securities 
Litigation. The firm represented U.S. 
Trust Company as independent 
fiduciary with respect to a $1.1 billion 
settlement of the securities class 
actions filed against numerous Ahold 
entities and officers and directors 
in In re Royal Ahold N.V. Securities 
Litigation. The firm advised U.S. Trust 
on all aspects of the determination 
of whether the settlement was fair 
and reasonable to the Ahold Plan 
participants;
• In re Royal Ahold N.V. ERISA 
Litigation. The firm represented U.S. 
Trust Company as independent 
fiduciary with respect to the settle-
ment of an ERISA class action lawsuit 
filed against numerous Ahold enti-

ties and officers and directors in In 
re Royal Ahold N.V. Securities and 
ERISA Litigation. In this matter, the 
firm advised U.S. Trust on all aspects 
of the determination of whether the 
settlement was fair and reasonable to 
the Ahold Plan participants; and
• In re Qwest Communications 
Securities Litigation. The firm repre-
sented U.S. Trust Company as with 
respect to a $400 million settlement 
of the securities claims filed against 
Qwest, Inc. and several of its offi-
cers and directors in In Re Qwest 
Communications International Inc. 
Securities Litigation. In this matter, 
the firm advised U.S. Trust on all 
aspects of the determination of 
whether the settlement was fair 
and reasonable to the Qwest Plan 
participants.



Dewey & LeBoeuf LLP  |  Securities, M&A and Corporate Governance Litigation

20  |

Sarbanes-Oxley, unexpected regula-
tory scrutiny, heightened exchange 
listing requirements and increasingly 
commonplace auditor 10A demands 
have required companies, boards 
and, in particular, audit committees 
to oversee and investigate a wide 
spectrum of issues relating to a 
company’s financial reporting, internal 
controls and public disclosures. 
Clients look to us when they need 
to conduct an internal investigation 
because such investigations are 
often highly time-sensitive, involve 
the possibility of damaging financial 
restatements and are conducted 
against a backdrop of shareholder 
and securities class actions, regu-
latory scrutiny and, at times, the 
specter of parallel civil and criminal 
proceedings.

Our lawyers recognize the need 
to get to the bottom of a problem 
expeditiously, while being mindful 
of the consequences of restate-
ments, filing delays and precipitous 
corporate actions; we understand 
the legal, regulatory and litigation 
landscapes in which an investigation 

takes place and, where the prospect 
of criminal proceedings exist; we 
work closely with our white collar 
lawyers to provide the sophisticated 
and practical advice necessary; we 
understand the duties of a board 
and its various committees; we have 
a breadth of knowledge across a 
wide variety of industries; we know 
how to develop, organize and run an 
investigation from start to finish, and 
to do so in a manner that protects 
applicable privileges and avoids the 
types of missteps that create prob-
lems in subsequent proceedings; 
we are also extremely experienced 
in gathering and analyzing relevant 
evidence efficiently; we work hand-
in-hand with forensic consultants 
and other experts, and maximize 
their benefits when doing so; and we 
have a long track record of working 
with a company’s auditors either 
to avoid unnecessary 10A reports, 
restatements or late filings entirely 
or to minimize their impact. As a 
consequence, our lawyers have been 
engaged to investigate a wide range 
of matters, including:

• Accounting improprieties
• Insider trading 
• Financial reporting
• Stock option backdating
• Revenue recognition practices
• Regulation FD compliance 
• FCPA compliance 
• Internal controls 
• Market timing and late trading 
• Diversion of corporate funds 

To every one of these investiga-
tions, our team of lawyers brings 
the experience and strategic judg-
ment necessary to know what to 
do, and how and when to do it, so 
as to provide the best advice to our 
clients and all related constituencies. 
While many of our representations 
remain non-public or cannot be fully 
disclosed, included among some of 
our more recent representations are 
the following:

• The Audit Committee of one of the 
world’s largest Internet search and 
advertising companies in conducting 
an internal investigation of potential 
violations of the Foreign Corrupt 
Practices Act, and in related inquiries 

Internal Investigations
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by the Department of Justice and the 
SEC;
• The board of directors of a soft-
ware company in conducting an 
internal investigation into the conduct 
and options and stock trading activi-
ties of the company’s CEO;
• The Audit Committee of global 
advertising and marketing service 
companies in connection with the 
oversight and evaluation of over 40 
internal investigations conducted 
worldwide, the issuance of related 
financial restatements, the company’s 
development and implementation of 
related remediation programs and 
related SEC inquiries;
• The Audit Committee of a software 
company in conducting an internal 
investigation into accounting irregu-
larities in overseas offices;
• A special committee of the board 
of directors of a for-profit educational 
services company in conducting an 
internal investigation of allegations 
raised in a federal criminal investiga-
tion and parallel civil and regulatory 
matters;
• The Audit Committee of a medical 
equipment manufacturer in connec-

tion with its internal investigation of 
the financial statements of a recently-
acquired company, a pending 
related SEC investigation and its 
development of a global compliance 
program;
• The board of directors of a phar-
maceutical company in conducting 
an internal investigation into alle-
gations of violations of the federal 
securities laws regarding public state-
ments about the approval status of 
an experimental drug; and
• The Audit Committee of a major 
national retail distributor in connec-
tion with an internal investigation of 
suspected accounting errors.
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