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New York Appellate Court Holds That Intentional 
Spoliation of Evidence May Serve as the Basis for a 
Claim of Fraudulent Misrepresentation and Concealment 
July 15, 2009 

It has long been the law in New York that spoliation of evidence is not 
recognized as an independent tort. On June 25, 2009, a New York 
intermediate appellate court sitting in Manhattan clarified this rule by 
holding that while there may be no independent tort of third-party negligent 
spoliation, intentional spoliation of evidence may provide the basis for 
claims of fraudulent misrepresentation and fraudulent concealment. IDT 
Corp. v. Morgan Stanley Dean Witter & Co., No. 603710/04, 2009 N.Y. 
Slip Op. 05253 [(App. Div. 1st Dep’t (June 25, 2009)]. 

The allegations that gave rise to this case are as follows. Plaintiff, a 
telecommunications company, had a contract with another 
telecommunications company for a submarine fiber-optic cable encircling 
Latin America. Defendant was plaintiff’s former investment banker and 
also happened to be the investment banker for the third-party 
telecommunications company. The Latin America submarine cable deal 
was negotiated without the help of defendant, but the allegations are that 
defendant induced the third-party to breach its contract with plaintiff and to 
enter into a similar deal with another company introduced by defendant. 

Plaintiff and the third-party resolved their contract dispute in arbitration, in 
which defendant was not a party. Plaintiff obtained a $16 million damages 
award. During the arbitration, plaintiff subpoenaed defendant for 
documents, but received only a small production. Plaintiff subsequently 
learned that defendant had withheld 50,000 documents, including 
allegedly critical “smoking gun” documents. As the court described it, one 
of the documents was an early letter from defendant to the third-party 
advising the third-party to sell its equity stake in the Latin America project 
and reevaluate its agreements with plaintiff. According to plaintiff, these 
documents would have established that the breach of contract was earlier 
in time than it was able to prove at the arbitration, thus increasing the 
damages award. 

Plaintiff, after having its original complaint dismissed, amended its 
complaint by adding causes of action for fraudulent misrepresentation and 
concealment. Defendant moved to dismiss those causes of action for 
failure to state a claim. The trial court granted the motion based on Ortega 
v. City of New York, 9 N.Y.3d 69 (2007), and plaintiff appealed. 
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In Ortega, the New York Court of Appeals held that the tort of third-party 
negligent spoliation of evidence is not cognizable in New York. In that 
case, a municipality negligently failed to preserve a car that was 
impounded after an accident. The failure to preserve the car eliminated the 
plaintiff’s ability to demonstrate the cause of the accident. In rejecting 
recognition of the tort of third-party negligent spoliation of evidence, the 
Court, in part, focused on public policy concerns and the speculative 
nature of causation and damages. 

In reversing the motion to dismiss in IDT Corp., the appellate court 
distinguished Ortega, on various bases. First, the claim here was for 
intentional concealment or spoliation of evidence, not negligence. Second, 
unlike the municipality, which had a duty to preserve the evidence, but had 
no other connection to the underlying dispute, defendant here was “not an 
uninvolved third party to the arbitration proceeding.” Defendant had 
fiduciary relationships with both parties and its alleged concealment of 
documents may have benefitted the third-party telecommunications 
company while protecting defendant from being sued itself. Third, there 
was no speculation here because the allegedly concealed documents 
were produced in discovery. Fourth, there was no public policy issue here 
in allowing a claim for fraud and fraudulent concealment against a party’s 
fiduciary based on spoliation of subpoenaed documents. Finally, plaintiff 
met the pleading standard for fraud and fraudulent concealment and had a 
remedy under existing tort principles. 

Thus, while not recognizing a new tort, the appellate court explicitly 
recognized that a claim for fraud and fraudulent concealment may be 
based on allegations of intentional spoliation of evidence. This decision 
highlights the difficult issues faced by in-house and outside counsel when 
considering how to respond to a third-party subpoena. Of course full 
compliance with a valid third-party subpoena should always be the rule. 
An intentional failure to comply, however, especially when the subpoenaed 
third-party owes a duty to the parties in the underlying dispute, may now 
have wider ramifications. 

For more information, please contact Larry P. Schiffer at +1 212 259 8086 
or larry.schiffer@dl.com, or your Dewey & LeBoeuf relationship attorney. 


